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LEGAL ASPECTS OF ADVERTISING IN CANADA 


CAMERON J. KILLORAN 


Epitor’s NOTE: This article was adapted from Mr. Killoran’s thesis which bears 
the same title. 


* * * 


Ideas, Copy and Schemes 


HE basic factor in advertising is the idea and although an idea is 

intangible it is nevertheless capable of ownership and the owner 
can claim protection. Ownership lies in the one who conceived or 
originated the idea and unless this originality can be proven in court 
the owner can claim no protection. 

Ideas themselves, however, have no being. They do not exist legally 
until they are embodied by a chain of sequences and specific references 
into a scheme. In such a state they are protected in both the United 
States and Canada by common law and statutory law. Protection of 
the idea or scheme can be claimed if it has been stated or inferred when 
the idea was disclosed that any infringement would result in prosecution. 

The idea must have some phase of originality. There is an old 
saying that there is nothing new under the sun. Therefore if the idea 
isn’t new the setting must be new. An excellent example of an old idea 
in a new setting is the case of the canning of motor oil and beer. The 
idea of the use of cans as containers for products for sale is by no means 
a new one but for these particular products it was new and a copyright 
was obtainable. 

An example of an idea that could not be copyrighted was the idea 
of awarding money prizes by lot in movie theatres. A company was 
formed in New York called Affiliated Enterprises Incorporated which 
conducted these lotteries and charged a license fee. A theatre owner 
named Gantz decided that he would hold a lottery but that he would run 
his own lottery and would not pay the license fee. He was immediately 
sued by the Affiliated Enterprises Incorporated and the ruling of the 
court was that the idea of the lottery was a Basic Idea and incapable 
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of being copyrighted. This decision immediately rendered the copyright 
of the company null and void. 

All basic ideas obviously cannot be stated definitely. Both the 
United States and Canada have some mention of them in their law on 
copyrights and the final decision is left to the judgment of the court. 


Copy 

The actual copy of an advertisement may cause considerable trouble. 
Let us presume that a small Canadian company has a copyright on its 
product in Canada but not in the United States. The company is too 
small to consider the American market at all. A large American com- 
pany holds a similar copyright in the United States and desires to enter 
the Canadian market. It is advertising in the Saturday Evening Post 
and Liberty and desires to advertise in Macleans and wishes to use the 
same copy. This would immediately infringe upon the copyright of the 
Canadian company. Such situations are not uncommon and are becom- 
ing increasingly more prevalent. 


Slogans 

Slogans that are embodied into advertising are continually being 
contested. A company may decide to use a slogan in an advertising 
campaign only to find that it had been used years before for an entirely 
different product and that it cannot be used. A large American brewing 
company decided to push a campaign to increase its sales and advertised 
its beer as the “Beer of the Century.” The company was immediately 
sued by an advertising agency that had used the idea in a campaign for 
cosmetics some years previously and the agency was awarded damages 
because its idea had been used without its consent. The court ruled that 
the agency should receive “reasonable value” for the service rendered 
by its idea. 

The actual amount of this reasonable value is left to the court to 
decide. Because of the very nature of advertising such generalizations 
in the legislation concerning advertising are necessary and they are 
continually leading to dispute. 


Advertising Schemes 

Advertising schemes of sequences of ideas are continually being 
disputed. Recently the Lucky Strike Cigarette Company was involved 
in an investigation over their advertising slogan “Jt’s Toasted.” An 
advertising man claimed that he had conceived the term and that the 
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company had refused to use it. Later it had appeared in connection 
with their advertising. Such disputes are becoming increasingly com- 
mon and are exceedingly hard to untangle. 

The establishment of ownership or originality in an idea or scheme 
is very difficult and the only sure way to protect an idea is to have it 
copyrighted. 


Use of Names, Pictures, Endorsements, Testimonials and Actual 
Information Concerning Individuals 


Hero worship and the tendency toward pecuniary emulation are 
deeply fixed in every consumer. Envy of one’s neighbours, too, is a 
psychological phenomenon of which the advertisers have continually 
been making use in their advertising copy. In Canada the most out- 
standing example is the use of the insignia of the royal family. This 
is used by innumerable tradespeople with a note “By Appointment of 
His Royal Highness.” This insignia is used because of the esteem in 
which it is held and the recognition value. Another amazing example 
is the case of the Dionne Quintuplets. The advertising value of their 
names and photos and the testimonials of those associated with their 
care runs into hundreds of thousands of dollars. 

In this discussion we are not interested in the reasons for this 
phenomenon but rather in the complications that may arise and the legal 
liabilities that may be involved. 

The doctrine in democratic countries of the right of privacy em- 
bodies the identification of each individual by name and portrait or other 
likeness. This right of privacy may differ somewhat between states and 
countries but it is fundamentally the same. 

The legislation governing this specifically for the United States is 
as follows: 

“A person, firm, or corporation that uses for advertising 
purposes of trade, the name, portrait, or picture of any living 
person without having first obtained the written consent of such 
person, or if a minor, of his or her parent or guardian, is guilty 
of a misdemeanor.” 

An advertising purpose is defined in a footnote as “a means of 
solicitation for patronage.” 

Common law in both the United States and Canada regards the use 
of an individual’s name or pictures as a violation of the right of privacy. 
To violate this right, however, the name or picture must appear in an 
advertisement with an “advertising purpose.” The term “advertising 
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purpose” means solicitation for patronage. Therefore, if it can be 
proven that the use of the name or picture or both was for the purpose 
of soliciting patronage, the individual whose name or picture has been 
used can obtain reasonable damages. 


Newspapers, rotogravures and magazines, however, can publish a 
man’s name and picture if it can be regarded as a news item. In addi- 
tion, the magazine may use the name or picture on the front cover as a 
means of increasing the sales without changing the status of the name 
or picture as a news item. 


The news reels can make use of pictures and the individuals photo- 
graphed have no claims through the Civil Rights Law. In such a case 
the exhibiting of the photoplay is a news item. . In this case, too, patron- 
age may be solicited by the theatre by posters and advertisments outside 
the theatre without changing the status of the pictures as news items. 


In the United States, both at common law and under the statutes, 
the plaintiff may sue in equity for an injunction to restrain the con- 
tinuance of the use of his name or picture.’ This right to an injunction 
is absolute and the court can exercise no discretion as to its issuance.” 


In Canada there is little mention of privacy of personal likeness. 


“At one time the law was indeterminable as to the exact 
reciprocal rights of photographer and customer in a portrait 
produced by the former in return for payment by the latter. It 
has, however, been decided in the modern case of Boucas vs. 
Cooke that the copyright in a photograph rests in the customer 
(although, apart from special contract, the negative belongs to 
the photographer), the work being made or executed for or on 
behalf of another person for a good or valuable consideration 
within the meaning of Section 1 of the Fine Arts Copyright 
Act, 1862. The effect of this decision is to preclude the photog- 
rapher from printing, exposing to view, or selling any portrait 
against the wish of the owner.’ 


The use of a likeness in an advertisement is not mentioned. How- 
ever, it is stated that a portrait produced for payment cannot be released. 
If, however, the portrait were used without payment it is a tort and 
damages are recoverable. The value of the portrait will have increased 
in proportion to its advertising value. 
1Civi] Rights Law, Section 51, New York. 


“Garden and Parfumiere Rigaud Inc., 151 misc., New York. 
3Clerk and Lindsells, “Law of Torts,” p. 693. 
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Endorsements 


An advertiser usually accompanies a name or a picture with a state- 
ment that has supposedly been made by the subject concerning his use 
of the product, or perhaps only a statement about himself. These state- 
ments may be untrue, distorted or exaggerated. If the subject is held 
in contempt or ridicule as a result, or feels that he will be held in ridicule, 
such statements are libelous. 

Libel differs from Slander in that libel applies only to written 
defamatory statements, whereas slander applies to oral statements. This 
difference has been subject to trial since the advent of the radio. 

A statement over the radio is spoken, it is true, but it is read from 
a prepared manuscript. It has been held that a defamatory statement 
over the radio is libelous but not slanderous. 

Malice must be present for slander or libel but it may be inferred. 
Actual intention to commit the libel or slander need not be present. Due 
care and honest mistake is no excuse in such a case; ignorance cannot 
be used as a defence. 

False advertising may constitute libel. For example, if a, man 
agrees to let his name be used by an Insurance Company in an advertise- 
ment and in the copy the company states falsely that the man took out 
a policy, the man could take action. The same would hold for exagger- 
ated statements. Distorted advertising is held libelous where the subject 
is made to look ridiculous either physically or characteristically as in 
caricatures. 


False Testimonials 
Testimonials take advantage of the prominent position of the sub- 
ject in the community and constitute the most appealing method of 
advertising. If a testimonial is forged the plaintiff can not only recover 
damages but can sue for libel. 


Innuendo 

Libel may be present where the meaning and character of the words 
used are not apparent on their face. Words that are not objectionable 
by themselves may become so in certain settings. 

When most testimonial rights are secured the subject signs a con- 
tract authorizing a statement in the advertisement about himself, either 
expressly or impliedly, the advertiser can then publish an implied state- 
ment. In this case, even with the authority for the statement, that 
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authority does not carry the right to abuse the use of that authority. 
Such a contract will not justify and excuse defamatory statements. 

Crankshaw’s “Criminal Code of Canada” defines libel as follows: “A 
defamatory libel is matter published, without legal justification or 
excuse, likely to injure the reputation of any person by exposing him 
to hatred, contempt or ridicule, or designed to insult the person of or 
concerning whom it is published. Such matter may be expressed either 
in words legibly marked upon any substance whatever, or by any object 
signifying such matter otherwise than by words, and may be expressed 
either directly or by insinuation or irony.” 


Publishing Defined 

Crankshaw defines publishing a libel as “exhibiting it in public, or 
causing it to be read or seen, or showing or delivering it, or causing it 
to be shown or delivered, with a view to its being read or seen by the 
person defamed or any other person.” 

In a libel suit the libelous matter must, if possible, be exhibited in 
court. However, a chalk mark on a wall could be libelous matter and 
since the wall could not be brought to the court, secondary evidence 
might be given of the mark. 

Often in advertisements challenges are made and defamatory matter 
is used. This defamatory material may not be libelous. 


Publishing on Invitation or Challenge 

“No one commits an offence by publishing defamatory matter on 
the invitation or challenge of the person defamed thereby, nor if it is 
necessary to publish such defamatory matter in order to refute some 
other defamatory statement published by that person concerning the 
alleged offender, if such defamatory matter is believed to be true, and is 
relevant to the invitation, challenge, or required refutation, and the 
publishing does not in manner or extent exceed what is reasonably neces- 
sary and sufficient for the occasion.”? 

If any attempt is made to insinuate or infer in an advertisement 
that materials, workmanship, etc., of competing products are inferior 
and the statement is proven false there are grounds for libel based upon 
the above quotation. 

“No one commits an offence by publishing any defamatory material 
which he, on reasonable grounds, believes to be true and which is 


1Crankshaw, “Criminal Code of Canada,” p. 372. 
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relevant to any subject of public interest, the public discussion of which 
is for the public benefit.”” 
Matters of public interest include :* 
. Affairs of state, foreign, domestic, taxes, etc.; 
. Administration of justice; 
. Public institutions and local authorities; 
. Ecclesiastical affairs ; 
. Books, pictures and architecture; 
. Theatres, concerts and other public entertainments ; 


. Other appeals to the public (as where a man brings 
himself or his inventions or the goods in which he 


deals) within the rule relating to public interest, or 
where a man puts himself prominently forward, and 
acquires for a time a quasi-public position.” 

These points are frequently the basis for libel suits resulting from 
defamation in advertising matter. 

A comic picture of an author of a book bowing beneath the weight 
of his volume could be used as an advertisement for a book store and 
there would be no libel, even though this personal caricature of the 
author as he appears in private life would be libel. 

The laws dealing with slander do not appear as frequently as do 
those of libel. However, some mention must be made of them as there 
are a few situations where they might be used in connection with adver- 
tising matter. Slander is defined as* 

“defamation of character or reputation to produce ridicule or 
contempt by means of the spoken word.” 

Two examples of where the slander laws might be used are as 
follows: 

1. A radio advertisement containing slanderous matter not read 

from a manuscript. 

2. Defamatory matter spoken by a man making a public sale as 

for example an auctioneer, sideshow barker, hawker, peddler, 
etc. 


qq our © We 


Lotteries 
At common law it was not forbidden to hold a lottery or to indulge 
in gambling or gaming. It was only when the participants in such 
activities became a general nuisance that they were forbidden. 


1Crankshaw, Ibid, p. 378. 
2Odgers, “Libel and Slander,” 5th ed., pp. 206-218. 
2Crankshaw, p. 169. 
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Today in both Canada and the United States there are statutory 
laws prohibiting persons from conducting lotteries, selling, transferring 
or dealing in lottery tickets. The mails cannot be used for such a 
purpose. 

The Dominion Government, however, can and does make exceptions. 
Service clubs, church organizations and the like can hold raffles, garden 
parties and games, and can advertise these lotteries provided that they 
have obtained the proper permission. 

Definition 

A lottery is an opportunity or chance to win a prize or prizes for 
which the participants pay a consideration. A gift enterprise is defined 
as a transaction in which merchandise is sold for a consideration with 
the added inducement of a chance to win a prize. Both enter very 
frequently into the question of advertising. 


Procedure 

Most lotteries are carried on by means of the sale of tickets and 
the conventional drawing, but neither the tickets nor the drawing are 
necessary to constitute a lottery. 

There are three characteristics that constitute a lottery: 

1. Prize, 
2. Chance, 
3. Consideration. 

An advertising scheme does not become illegal because it has the 
element of chance. All three of the above elements must be present 
together. 

Consideration 

Consideration must be present but it need not be monetary. Con- 
sideration may constitute some act, such as purchasing a tin of some 
product to get the label in order to enter a contest. This consideration 
is not open or apparent but it is concealed in the purchase price paid by 
the participant for the tin. 

Two common types of lotteries have become popular in the last 
few years: 

1. Bank Night or Money Night at theatres. 
2. Keno, Bingo, etc. 

As stated above, Bank Night was a copyrighted scheme. Theatres 
objected to these lotteries being declared illegal on the grounds that 
consideration was not present. It was held, however, that consideration 
was present in the admission price charged by the theatres. The contest 
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attracted patrons to the theatre and the theatre benefited. Patrons only 
were allowed to participate. Therefore, in order to participate, a con- 
testant had to enter the theatre or, in other words, had to pay the 
admission price. . 

Use As a Means of Advertising 

Often these theatres did not run the contests but rather they were 
run by a local merchant or group of merchants who hoped to benefit by 
the advertising thus afforded. Absentee ownership or sponsorship of 
the contest did not change its illegality. 

Obviously these theatres and show places are conducted with the 
purpose of making a profit. Prizes could not be given if there were no 
fee involved, since prizes represent a loss by the advertiser. If it is 
apparent that the theatre has minimized the expense of the show by 
reducing the number of the films shown or the quality of the film to 
correspond to the value of the prizes offered the saving thus obtained 
constitutes the consideration. The additional patronage which results 
from the increased attendance because of the lottery is gained without 
expense and is therefore adjudged consideration, and the lottery is 
illegal. 


Advertising Lotteries 

Business men have often attempted to use lotteries to promote busi- 
ness. In most cases prices would be raised and tickets given with the 
purchase. It has been ruled in the courts of the State of Pennsylvania 
that “if the price is enhanced to cover the added feature of the prize, 
the promotion scheme is a lottery.”' In this case a purchaser is the 
only one who can participate in the contest and it would be ruled out 
on that count as well. 

Where there is no consideration and where purchasers and non- 
purchasers can participate the contest is legal. An example of this is 
the old guessing contest. The number of beans in a jar, the weight of 
a certain object, the number of entrants in a contest, are typical guessing 
problems used in such contests. Passers-by can guess and hand in their 
result without making a purchase. In a sense, consideration is present 
in the increased business that will result. However, this increase cannot 
be measured and the fact that non-patrons can enter the contest would 
make it legal. 

Newspaper and periodical lotteries became very common in the 


1Legal Phases of Advertising, p. 46. 
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1890’s and they are still used extensively. In most cases a paid-up 
subscription was necessary for entrance into the contest, or perhaps 
only a single copy had to be purchased. Consideration was present in 
the purchase of the subscription or individual copy, and such contests 
were considered illegal. The newspapers soon got around this difficulty 
by declaring that the coupon or a reasonable facsimile would permit 
entry. What then would constitute a reasonable facsimile? The decision 
of the judges in such cases was advertised as final and there could be 
no appeal. 


Prize 

A prize in a lottery is defined by Mr. Finkelhor as “some advantage 
or inequality in amount or value.” 

Inequality of distribution either as to the number of the prizes, 
the size, the value, or the length of time before distribution are all 
considered. 

Crankshaw’s “Criminal Code,” Edition No. 6, contains the following 
information concerning lotteries : 

“Every one is guilty of an indictable offense in Canada and is 
liable to two years imprisonment and to a fine not exceeding two 
thousand dollars who 

1. (a) makes, prints, advertises or publishes, or causes to be 
provided, made, advertised or published, any proposal, scheme or 
plan for advancing, lending, giving, selling, or in any way disposing 
of any porperty, by lots, cards, tickets, or any mode of chance what- 
soever; or 

(b) sells, barters, exchanges or otherwise disposes of, or 
causes or procures or aids or assists in, the sale, barter, exchange 
or other disposal of, or offers for sale, barter, or exchange, by lot, 
card, ticket, or other means or device for advancing, lending, giving, 
selling, or otherwise disposing of any property, by lots, tickets, or 
any mode of chance whatsoever; or 

(c) knowingly sends, transmits, mails, ships, delivers, or 
allows to be sent, transmitted, mailed, shipped, or delivered, or 
knowingly accepts for carriage or transport or conveys any article 
which is used or intended for use in carrying out any device, pro- 
posal, scheme, or plan for advancing, lending, giving, selling or 
otherwise disposing of any property by any mode of chance whatso- 
ever; or 

(d) conducts or manages any scheme, contrivance, or oper- 
ation of any kind for the purpose of determining who, or the holders 
of what lots, tickets, numbers or chances, are the winners of any 


1Crankshaw, Ibid, pp. 238-248. 
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property so proposed to be advanced, loaned, given, sold or disposed 
of; or 

(e) disposes of any goods, wares, or merchandise by any game 
or mode of chance or mixed chance and skill in which the contestant 
pays money or other valuable consideration; or 

(f) induces any person to stake or hazard any money or other 
valuable property or thing on the result of any dice game, shell 
game, punchboard, coin table or in the operation of any wheel of 
fortune.” 

An exception occurs where “any concession is leased or granted 
for the operation of such lotteries or games by any agricultural fair 
or exhibition and where such games and lotteries are operated dur- 
ing the period of the annual fair held on such grounds.” 

2. “Every one is guilty of an offence and liable on summary 
conviction to a penalty of twenty dollars who buys, takes or receives 
any such lot, ticket, or other device as aforesaid. 

3. Every sale, loan, gift, barter, or exchange of any property 
by lottery, ticket, card or other mode of chance depending upon or 
to be determined by chance or lot is void, and all property so held, 
lent, given, bartered or exchanged shall be forfeited to His Majesty. 

4. No such forfeiture shall affect any right or title to such 
property acquired by any bona fide purchaser for valuable con- 
sideration without notice. 

5. This section includes the printing or publishing, or causing 
to be printed or published, of any advertisement, scheme, proposal 
or plan of any foreign lottery, and the sale or offer of sale of any 
ticket, chance or share, in any such lottery, or the advertisement for 
sale of such ticket, chance or share and the conducting or managing 
of any such scheme, contrivance or operation for determining the 
winner of any such lottery. 

6. The following are not included: 

(a) division by lot or scheme of any property by joint tenants 
or tenants in common, or persons having joint interest in any such 
property : 

(b) raffles for prizes of small value at any bazaar held for any 
charitable or religious object, if permission to hold the same has 
been obtained from the city or other municipal council, or from the 
mayor, reeve, or other chief officer of the city, town, or munici- 
pality, wherein such bazaar is held, and the articles raffled for 
thereat have first been offered for sale and none of them are of a 
value exceeding fifty dollars. 

(c) the distribution by lot of premiums given as rewards to 
promote thrift by punctuality in making periodical deposits of 
weekly savings in any chartered savings bank. 

(d) bonds, debentures, debenture stock or other securities re- 
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callable by drawing of lots and redeemable with interest and pro- 
viding for payment of premiums upon redemption or otherwise. 

(e) Art Union of London, Great Britain, or the Art Union of 
Ireland. 


Essential Elements 


Profit is an element. In a prosecution (prior to the passing of the 
Criminal Code) of an offence against the R.S.C. 159, section 2, it was 
held that the sale of lottery tickets or chances would be equally an 
offence whether a profit (direct or indirect) be intended, or no profit 
sought or expected. Even though the winner does not win any specific 
article but the right to choose it is still an offence against the act. 

The following is an example of where a lot was legal despite the 
presence of chance, consideration, etc.: 

“The evidence was that one envelope in three of all the envelopes 
raffled off contained a certificate entitling the person drawing the same 
to five dollars credit on a portrait costing twelve dollars. There was the 
matter of chance present in the drawing but it did not pass any interest 
or property in the portrait to him. In fact, the portrait was not yet in 
existence. The successful drawer could rest there and never get the por- 
trait and incidentally the credit. Whatever element of chance there 
might be in the successful drawing of this certificate, it did not pass any 
interest or property in the portrait or dispose of it to him in any way.” 

In this way there is no obligation to purchase and this type of lottery 
is legal. A tailor can award by lot a twenty-dollar interest in a twenty- 
five-dollar suit and not run foul of the lottery law. The suit would not 
be in existence and the winner would not be obliged to make the purchase. 
In like manner, an interest in a house not yet built, in a suite of furniture 
not yet processed, in a car not yet manufactured, can be awarded by 
lot without the liability of summary conviction. 

Instances where chance and skill are present and the lot is legal 
are as follows: 

(a) The guessing of the number of votes to be cast in an election. 

(b) The guessing of the correct weight of a block of soap. 

(c) The guessing of the number of births or deaths in the City of 

London in a given time. 
(d) The guessing of the number of beans or buttons in a jar.” 
However, the Supreme Court of Alberta has held that the guessing 


1Rex vs. Robinson, 29, Can. Cr. Cas., 155. 
2Crankshaw, p. 245. 
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of the number of beans in a jar is within the prohibition of section 236, 
sub-section 1(d) of the Criminal Code.' The Alberta Court held that if 
a ticket purchased for a dance carries a stub on which the holder is to 
estimate the number of passengers that a certain tram car will carry 
within a certain time in the future and that a prize would be awarded 
to the closest estimate, the contest would be legal. In this case, Crank- 
shaw states “that it is admitted that a person of better judgment ana 
observation, by the exercise of these faculties, may make a closer esti- 
mate, and that the competition cannot be said to be determined wholiy 
by a mode of chance. 

This apparently would hold true in the case of the jar of beans, for 
a person who handled beans might be expected to make a more intelli- 
gent estimate of the number. There appears to be a contradiction which 
won’t be cleared up until an appeal is made in Alberta on a decision 
based on this case and the appeal goes to the Supreme Court of Canada. 


Advertising or Publishing Proposals or Schemes 

An appellant had printed and prepared for posting certain circu- 
lars. These circulars contained “a proposal and scheme for sale of 
tickets in lottery.”” They were held up in the Post Office and the appel- 
lant was convicted of “publishing a proposal and scheme for the sale of 
tickets in lottery.” None of these reached the addresses but the pro- 
posal was made to the printer and the conviction was affirmed.* 

In another case, in a newspaper article, information was given as 
to where tickets to two particular sweepstakes could be bought and 
assurance given as to the genuineness of the sweepstakes. The decision 
was,* “that the appellants had not published the proposal or scheme for 
the sale of lottery tickets, and therefore had not committed the offence 
charged, although they might have been proceeded against under the 
Lotteries Act, 1836, for advertising a lottery.” 

A third case is* “the advertisement by a newspaper of a scheme by 
which the public are invited to subscribe to the newspaper in order to 
enter into a contest for the distribution of prizes based upon the accuracy 
of predictions as to the result of certain baseball games, is advertising 
a lottery.” 

One of the most popular of prize contests is the LIMERICK or 
'Rex vs. Long, 50, Can. Cr. Cas., at 170. 

“Dew vs. Director of Public Prosecutions. 


3Crankshaw, p. 246. 
4Bottomly vs. Director of Public Prosecutions. 
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LETTER-WRITING CONTEST. An example* was the case where the 
public were invited to compete in a contest where blank spaces had to 
be filled in with missing words. In addition every person sending in 
an answer by a certain date was to receive a guinea. Consolation prizes 
were to be awarded as well. The printers were prosecuted for advertis- 
ing a lottery and found guilty. They in turn sued the firm that had 
employed them. 

It was held that the competitions advertised were lotteries, that in 
advertising them the plaintiffs committed an illegal act (and therefore, 
that the plaintiffs were not entitled to recover) .* 

It can be easily seen how important a thorough knowledge of the 
Lottery Act can be to advertisers and how frequently this law is violated. 


Statutory Prohibitions Against Certain Types of Advertising 

Certain states and provinces have passed laws to prohibit the adver- 
tising of certain products, merchandise and services. Such laws gener- 
ally reflect the attitude of the people of these states and provinces. 

The list of products, merchandise and services the advertising of 
which is prohibited by law in Canada is far more extensive than that in 
the United States. This difference reflects a certain difference between 
the people in these two countries. 

Types of Statutes 

The laws governing the advertising of liquo” re almost as varied 
as are states and provinces. In Canada the Canauian Temperance Act 
does not mention advertising. The reason for this is quite apparent. 
Any Canadian law would of necessity apply to the whole of Canada. In 
Quebec, the Quebec Liquor Control] Act permits the advertising of beer, 
wines and liquors. In Ontario, the Ontario Liquor Act definitely pro- 
hibits the advertising of liquors. The act reads as follows:' ; 

“Except as permitted by this act or regulations made thereunder, 
no person within this province shall— 

1. (a) Canvass for, receive, take or solicit orders for the purchase 
or sale of any liquor or act as agent or intermediary for the sale or pur- 
chase of any liquor or hold out as such agent or intermediary ; 

(b) exhibit or display, or permit to be exhibited or displayed, any 
sign or poster containing the words: beer, bar-room, saloon, tavern, 
spirits or liquors or words of like import; 

(c) exhibit or display, or permit to be exhibited or displayed any 


8Smith Advertising Agency vs. Leeds Laboratory Co., 26, T. L. R. 335. 
4Dew vs. Director of Public Prosecutions. 
Revised Statutes of Ontario, 1937, p. 4005. 
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advertisement or notice of or concerning liquor by any electric or illumi- 
nated sign, contrivance or device, or on any boarding, sign-board, bill- 
board, or other place in public view or by any means aforesaid, advertise 
any liquor (1927). 

2. This section shall not apply to any advertisement respecting 
liquors in premises where the same may be lawfully stored, kept or sold 
under the Act, provided that such advertisement has first been permitted 
in writing by the Board and then subject to such permission and the 
directions of the Board (1934). 

3. No person shall, within the province unless authorized by the 
Board, exhibit, publish or display or permit to be exhibited, published 
or displayed any other advertisement, or form of advertisement, or any 
other announcement, publication or price list of or concerning liquor or 
where or from whom the same may be had, obtained or purchased. 

4. This section shall not apply to: 

(a) the Board nor to any act of the Board, nor to any Government 
store; nor 

(b) the receipt or transmission of a telegram or letter by any 
telegraph agent or operator or post office employee in the ordinary course 
of his employment as such agent, operator or employee (1927).” 

Divorces are granted in Canada by the Provincial Supreme Courts. 
Hence there is no advertising of easy divorce by aiiy province or 
municipality. 

As was stated above, drugs, contraceptive devices, lottery tickets, 
etc., cannot be advertised. 

Reports or bills in Parliament relating to divorce legislation cannot 
be published without permission of the parliamentary committee. Nor 
can the proceedings of divorce trials be published in detail — only the 
results can be printed. 

Circulars, cards, bills, etc., in the likeness of banknotes are forbidden 
by law." 


Stolen Property 
Advertising matter intended to bring about the return of stolen 
property is subject to regulation. Every one is liable to a penalty of 
two hundred and fifty dollars for each offence, recoverable with costs, 
who sues for the same in any court of competent jurisdiction, who! 


1Crankshaw, p. 564. 
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(a) publicly advertises a reward for the return of any porperty which 
has been stolen or lost, and in such advertisement uses any words 
purporting that no questions will be asked; or 

(b) makes use of any words in any public advertisement purporting 
that a reward will be given or paid for any property which has been 
stolen or lost without seizing or making any inquiry after the person 
procuring such property ; or 

(c) promises or offers in any such public advertisement to return to any 

pawnbroker or other person who advanced money by way of loan on, or 

who has bought, any property stolen or lost, the money so advanced or 
paid, or any other sum of money for the return of such property; or 

(d) prints or publishes any such advertisement. 

The purpose of these regulations is to 

1. prevent the screening of any person and the sharing of money; 

2. prevent the intent of assisting a thief in getting rid of stv.en 
property by procuring a third party to buy it; 
prevent purchasing stolen property without attempting to bring 
the thief to justice. 

Unlawful Assembly and Action 

t is forbidden to advertise and publish information having to do 

with unlawful assembly. There is a section in the Criminal] Code dealing 

specifically with this question.' 

1. Any person who prints, publishes, or circulates or in any way 
causes to be printed, published or circulated any pamphlets, circulars, 
etc., advocating the use, without authority of law, of force, violence, 
terrorism, or physical injury to person or property, or threats of such 
injury as a means of accomplishing any government, or industrial or 
economic change, or otherwise, shal] be guilty of an offence and subject 
to twenty years imprisonment. 

2. Any person who circulates or causes to be circulated any docu- 
ment as described above by mailing the same or causing it to be mailed 
or posted in any mail receptacle in Canada shall be guilty of an offence 
subject to imprisonment of not more than twenty years. 

Advertising by Professional Men 

Medical men and lawyers do not advertise to any great extent. Con- 
trary to general belief, however, they are not prevented from doing so 
by law but rather by professional] ethics as laid down by medical and 
legal associations and societies. 
i1Crankshaw, p. 104. 
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Trade-Marks, Names, Brands, and Symbols 

The most frequent method of unfair competition is by the mis- 
appropriation of trade names or trade-marks. A competitor can bleed 
a business by copying its trade name or trade-mark. 

Most people use trade name and trade-mark interchangeably but 
there is a definite distinction. The appellation associated with a business 
or product is a trade name. A trade-mark is an emblem or insignia that 
is affixed to the product and may, in whole or part, be word or words, 
name or names. 


Trade-Mark Registration 

To protect a trade-mark the owner must register his mark with the 
patents office under the “TRADE-MARK OR DESIGN ACT OF 
CANADA” or the “PATENTS ACT” in the United States. Use and not 
registration thereafter is the ground for protection. 

Providing there is no confusion, the mark is registered and pub- 
lished in both Canada and the United States in the Official Gazette of 
the Patents Office. If no notice of opposition is received, the mark 
stands. 

Opposition 

If any person believes that the mark will injure him he can file 
opposition and must do so within thirty days. If the mark is judged to 
be unique the owner gets a certificate of registration. This can be 
renewed every twenty years upon proper application. 

A trade-mark may be cancelled after registration on the grounds 
of interference. 


Affixation 

The law requires that the mark be physically attached to the article, 
or the receptacle or container. It must also be affixed to the exact article 
it is to identify. In the case of the Eastman Kodak Company, the Court 
of New York held that attaching the trade-mark intended for a lens 
upon the camera containing the lens was not in accordance with the 
trade-mark law. 

Extent of Protection 

A mark for use on ice cream cones could not be used on ice cream 
bars because of the similarity. A mark used on candies could be used 
on cookies as these two articles would not come under the same classifica- 
tion. 
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The purpose of a trade-mark is to indicate the source of the product. 
If another mark indicates or associates the use of the same product, 
registration cannot infer upon the registrant an exclusive use of the 
trade-mark in connection with that product. 

It should be noted that the patents offices exclude from the right to 
register such matters as are obscene, immoral, state, municipal, provin- 
cial and federal coats of arms, fraternal emblems, and unauthorized 
photographs. 

Forgery of Trade-Marks' 

Everyone is deemed to have forged a mark who either 

(a) without consent of the proprietor of the trade-mark makes or 
reproduces in any manner that trade-mark or a mark so nearly resem- 
bling it as to be calculated to deceive; or 

(b) falsifies any genuine trade-mark whether by alteration, addi- 
tion, effacement or otherwise. 

One is deemed to have applied or used a trade-mark who 

(a) applies it to the goods themselves; or 

(b) applies it to any covering, label, ree] or other thing in or with 
which the goods are sold or had in possession for any purpose of sale, 
trade or manufacture; or 

(c) places, encloses, or annexes any goods with any covering, label, 
reel, or other thing to which a trade-mark or trade description has been 
applied ; or 

(d) uses a trade-mark in any manner calculated to lead to the belief 
that the goods with which it is used are designated or described by that 
mark or description. 

Anyone is guilty of forgery of a mark who in any way 

(a) forges any trade-mark; or 

(b) applies any false trade description to goods; or 

(c) causes or is knowingly a party in any way to such forgeries. 

Means of Differentiation ' 

Trade names or trade-marks are fundamentally the easiest way of ' 


effective discrimination between products. Advertisers and manufac- 
turers try to find names which are expressive and demonstrative. 


Fanciful Words 
A fanciful word is one coined, arbitrary, nondescript and meaning- 
less. Generally the fact that the word is not found in the dictionary 


1Crankshaw, p. 587. 
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denotes that it is fanciful. Foreign words and slang are, however, for- 
bidden. The word must be novel, extraordinary and meaningless. Words 
that are descriptive and generic in character cannot -be monopolized 
either in a trade name or trade-mark. They are public domain and can- 
not be used exclusively by any one advertiser. 


Descriptive and Generic Words 


Descriptive words are words which describe, explain or elucidate the 
contents of any product; generic words classify or categorize products. 
Often the fact that a word is descriptive or generic doesn’t mean that 
its use is denied in a trade-mark. The continuous and uninterrupted 
use, accompanied by widespread dissemination of informtaion concern- 
ing any particular product, are considered in deciding whether or not a 
word can be used in a trade-mark. 


Descriptive words that describe use such as “therapeutic” and 
“curative,” words that relate to quality like “permanent” and “realistic” 
and words that are laudatory such as “blue ribbon” and “ideal” cannot 
be monopolized. 


Suggestive Terms 


Descriptive words and suggestive words do not mean the same 
thing. The CUTEX immediately suggests treatment of the cuticles but 
doesn’t describe that use; BEAUTYREST unconsciously suggests beds 
and couches. These words are meaningless when dissociated from 
these products. They are suggestive but not descriptive and the law 
permits their appropriation. 


Geographical Terms 


Geographical terms are used very often and must be considered. 
Such terms as SWISS in connection with watches, PHILADELPHIA 
used with cheese, BAVARIAN with beer and WALTHAM with watches 
are all geographic locations. Common law says that geographical terms 
cannot be used and monopolized as they are public property. There may 
be a secondary meaning, however, and by the long and inseparable associ- 
ation of a name with a product an advertiser may establish a right to 
exclusive use of that name. An example is Swiss, which has come to 
denote quality in watches rather than place of origin. . 
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Surnames 

A common source of trade names and marks is the surname. If it 
is the owner’s or proprietor’s own name, no one can dispute his right to 
use it. Generally, however, it is the name of someone outstanding in 
some particular activity that is used. The names of famous badminton, 
tennis, golf, hockey and baseball players are often used to advertise 
rackets, clubs, sticks, and bats and gloves. The manufacturer builds 
upon the reputation of the star. Fame carries with it the desire for 
emulation. 


In an earlier section the right to use this name was discussed. Here 
we are concerned only with the misuse by a competitor, especially where 
the first advertiser has acquired rights to use by contract or otherwise. 
The courts will protect this right to use if the indorser uses the product 


exclusively. In one particular case’ a manufacturer wished to use the, 


names of Babe Ruth and Lou Gehrig on his baseball bats. They agreed 
and he printed on his bats an enlarged copy of their signatures. A com- 
petitor printed their names on his bats and suit followed. The courts 
held that Ruth and Gehrig did not use these children’s bats bearing their 
signatures and that therefore the competitor could print their names 
on his bats, he could not, however, use a copy of their signature. The 
use of these names indicated only style and model and not use. 


Joined Words 
Words can be joined together and made suggestive as were “worm- 
mix,” “selfteacher” and “stormright.” These words carry descriptive 
characteristics and cannot be appropriated. 


Where the spelling is changed but not the meaning, such as in the 
case of NU-ENAMEL, the use cannot be appropriated. This holds true 
also where the appearance of the word is changed by substituting “f” 
for “v” and “c” for “s.” This practice will not be tolerated where it is 
intended to encroach on another’s right. 


Combination with the Names and Marks of Other Advertisers” 

“Names and marks often designate products which are used as 
ingredients or the bases of new and often different products.” The 
courts allow the use.of established names or marks in such instances 


178F (2nd) 763 Cert. Denied 296, U. S. 654. 
2Legal Phases of Advertising, F. Finkelhor, p. 137. 
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only for the purpose of indicating the presence of the trade-marked 
ingredient in the product. 


Catchwords and Phrases 


Phrases as well as words can identify a product. Catchwords or 
phrases may become equally as popular and well known as trade-marks. 
Such catchwords or phrases are “It’s Toasted” and “The Flavour Lasts,” 
with which we are all familiar. They may be meaningless or meaningful 
and often have some bearing on the nature and advantages of the prod- 
ucts with which they are used. 


Personal Trade-Marks 


In a sense, 2 man may have a personal trade-mark. Salesmen often 
change companies. After such a change a salesman may use a card with 
the words “formerly with” and the name of the company with whom he 
used to work. Although this use may be detrimental to the former 
employers, it is permitted by the courts if not used in any way to perpe- 
trate a fraud. 


Nicknames 


There are many instances where corruptions or nicknames have 
become equally if not better known than the adopted names. Some 
examples are' LUCKIES from Lucky Strike, QUEEN from Queen Manu- 
facturing Company, COKE from Coca-Cola, and the case where only 
initials are used as in the use of “A and P” for the Great Atlantic and 
Pacific Tea Company. The right to use these nicknames is as inalienable 
as the right to the use of the trade names or marks themselves even 
though the advertiser was not in any way responsible for their creation 
or application. 


Pictorial Trade-Marks and Colours 


The names of the manufacturers are not always used in trade- 
marks. Often devices, signs or symbols, without the accompanying name 
of the manufacturer, are used as trade-marks. These can be protected 
under the trade-mark laws as well as trade names. 


1F, Finklehor, p. 142. 
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Radio : 
With the growth in popularity of radio, new methods of advertising t 
were evolved. The most widely used of these is the theme song, t 
laudatory of the advertised products. Often the characters are personi- | d 
fied and identified with some part of the advertising of the sponsor. | 
As in the case of all new things, there were many to take advantage 
of this new advertising.1 An example was the case between the Premier- | 
Pabst Corp. and the Elm City Brewing Company. Ben Birnie, employed 
by the Pabst Company in a radio program, had as a personal trade-mark n 
the name OLD MAESTRO. A rival company brought out a new beer a 
and called it the OLDE MAESTRO BREW. The court held that this use t 
could be restrained and that the sobriquet was entitled to the same pro- t 
tection, whether spoken or written. Since the decision was given Mr. g 
Birnie has completed his period of employment with the Pabst Company, a 
but as yet there has been no decision as to whether the rule will apply a 


after the sponsor has discontinued the program. 


Loss a 
A trade-mark may be lost by acquiescence, abandonment, contract, 
sale and the expiration of the patent. Acquiescence is the act of allow- 
ing others to use one’s name or mark. Acquiescence, however, does not 


extend to other than those who actually procured permission to use the e 
mark or name. n 

If a competitor used a trade-mark without authority and the owner n 
takes no action it does not mean acquiescence. If, however, this time is p 
protracted, it may result in the owner being penalized by being prevented t! 
from recovering damages. e 

For abandonment the intent to abandon must be proven. Acqui- t! 
escence in the use of a trade-mark does not constitute abandonment v 
since there is no intent to abandon. 

Violations and Infringements 

An advertiser has two remedies after violation or infringement: 

(a) He may take action for damages; or C 

(b) he may take action for an injunction in equity. In some cases h 
these two actions may be joined. t 

As a general rule, if the first syllables of the words or marks are be 
similar, it will be judged an infringement. If it is the last syllables that | 
are questioned in all probability a ruling of dissimilarity will be given. te 


1F, Finkelhor, p. 137. 
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An example where the last syllables were the same was the case between 
the Coca-Cola Company and the Pepsi-Cola Company. It was ruled that 
the first word Pepsi signified the difference and that the Cola merely 
denoted the type of product. 


Liability of the Advertiser to the Consumer for False and 
Untrue Advertising 

The number of advertisements that appear daily in our newspapers, 
magazines, on billboards and over our radio sets runs into millions. These 
advertisements tease, coax, cajole and advise the public to buy this and 
that product to make the skin lovely, to cure athlete’s foot, or pink 
toothbrush, or to beautify the home. With all this advertising is a 
golden opportunity to play upon the gullibility of the consumer. Un- 
scrupulous advertisers are continually on the lookout for ways to take 
advantage of false and misleading statements. The statement of facts 
in advertising has been replaced by the use of meaningless superlatives 
and adjectives. Unfortunately the law holds little redress. 


Customer and Consumer 

There are those who will purchase an article and there are the 
eventual consumers. These may not be the same. The CUSTOMER 
makes the direct contact with the advertiser. The CONSUMER may 
never have contact with the advertiser except through the use of the 
product. Customers, however, may be consumers and vice versa. Al- 
though the consumer may not be an actual purchaser of the article, how- 
ever, he is of great importance in the advertiser’s plans because he is 
the one for whom the article is purchased and if he isn’t satisfied there 
will not be another sale on his behalf. 


Liability of the Advertiser to the Purchaser 

First of all, we shall consider the contractual obligations in an adver- 
certain price in the evening paper. The next day a customer presents 
himsif at the store counter and finds that the price asked is greater than 
that advertised. Has he any legal redress? No, since the advertisement 
was merely an invitation to enter into a bargain and not an offer to sell 
in support of a contract. It merely indicates the advertiser’s willingness 
to negotiate. 
Binding obligations, however, can and do originate in advertise- 
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ments. Often an advertisement will contain a definite offer. For example, 
a city may advertise a fair and state that adequate police protection will 
be provided by the town to ensure the safety of the goods on display. 


Advertisements As Warranties or Opinions 


An advertisement must contain some representation whether in 
pictures or words, direct or evasive, descriptive or suggestive, true or 
false. 

These representations between advertiser and purchaser will be 
either warranties, or merely expressions of opinion. If the former is 
the case, a purchaser can sue for a breach of warranty in case of non- 
fulfilment. If it is only a statement of opinion the buyer has no remedy. 


Pressure of Warranty 


A warranty is present when the advertiser affirms any fact or makes 
any promise if the natural] tendency of such affirmation or promise is to 
induce buyers to purchase the goods. There are two main exceptions 
to this rule. These are 

1. a statement of opinion, and 

2. an affirmation of the value of goods. 

A statement of opinion is shown in the following common examples: 

Best value in town, 
Great saving, 

Buy now and save, 
Outstanding quality, 
First-class merchandise. 

These statements are merely the opinions of the advertisers. The- 
oretically, they cannot be guilty of misrepresentation if they believe the 
statements themselves. 

A statement of value of goods does not imply a warranty. The 
seller or advertiser in this case is protected by English Common Law. 
Caveat Emptor (let the buyer beware) has been the rule. The buyer 
must be prepared to judge quality. 

The most common field for dissatisfaction of this nature is in the 
sale of used cars. We often see statements like the following: 

“1934 model, worth $450.00, offered for $300.00 cash.” 


The car may actually be worth only $250.00 but that is the buyer’s 
lookout. 
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Expressions of Opinion 

Present-day advertising tries to give an impression or to paint a 
word picture. It is like impressionistic art rather than photographic. 
An advertiser will not say “. . . will cure pink toothbrush,” or “. . . will 
end baldness.”” Rather an attempt will be made to leave an impression 
without making a definite statement. Instead of being direct, he will state 
“Have you pink toobrush? Use...” or “Are you bald? Try...” To 
the reader of these advertisements the same idea is conveyed when these 
indirect approaches are made that would be conveyed if direct state- 
ments had been used. The general belief would be that the advertiser 
had guaranteed the product. 

The law regards such statements not as facts but as “dealer talk” 
or “puffing.” The advertiser is allowed to be boastful, to exaggerate 
and to be self-laudatory. The limits of puffing and exaggerating are, 
however, very indefinite. There must be some dividing line between 
statements of opinion and facts. In addition, ambiguity is very impor- 
tant and enters into the picture. Often a meaning can be entirely changed 
by changing the emphasis from one word to another, or by an additional 
comma. The courts have to be lenient. 


Exception 
The mere fact that an advertiser makes a statement and states it 
to be his opinion does not relieve him of liability. If that opinion is a 
statement that the advertiser knew or should have known to be false 
or untrue, he may be liable. 


Liability to the Consumer 
Failure to do what is claimed is a liability to a customer for breach 
of warranty. A consumer is generally distant from the advertiser and 
it is the duty of the latter not to mislead him. This often occurs where 
the product advertised is dangerous or contains latent defects. If false 
statements, known by the advertiser to be false, are made with the inten- 
tion to be relied upon by the consumer the advertiser is liable. 


Difference Is Less Marked 
There has been a tendency for the courts to eliminate the distinction 
between customer and consumer. One important reason for this has 
been the great increase in the number of automobile accidents. Auto 
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companies have advertised cars equipped with shatter-proof glass. In 
accidents involving automobiles passengers (consumers) have been 
injured as well as drivers (customers). A passenger in a car may have 
had no direct or indirect contact with the automobile company but in 
recent years in many countries passengers who have been injured have 
been able to recover damages from the manufacturers. 


Responsibility of Distributors for False Advertising 
Obviously if a statement is made in the advertisements of a manu- 
facturer that creates a warranty and the warranty exists between the 
maker and the «ser. If the user gets the product from a storekeeper 
or distributor his warranty goes back to the manufacturer. If the 
dealer reaffirms the statements of the manufacturer’s advertisement, 
however, it becomes his warranty. 


Medicines 
The Medicine Act in Canada restricts claims for products. For 
example, no remedy can be advertised as a cure for a cold. Cold 
remedies can be advertised only as presentives and means of relief but 
not as definite cures. 


Language 

Since the advent of radio and high pressure advertising the lost 
tribe of Israel has taken a back seat to the “lost superlative.” No super- 
lative has been left unused. The use of superlatives, however, may 
result in liability. In some states of the United States there are laws 
against NEGLIGENT LANGUAGE. Care, reliance, responsibility and 
relationship are the foundations for these laws. As yet there is no 
similar legislation in Canada. 


Advertisements As Evidence 

Advertisements rarely appear in contracts. However, where a 
contract is verbal on the basis of an advertisement, the advertisement 
may be used as evidence. If, however, there is a contract which men- 
tions the advertisement it automatically may be used in court. In this 
regard sales made in accordance with catalogue descriptions and prices 
are contracts. 

The big difficulty occurs where there is no mention of the adver- 
tisement. 
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The Underwood Typewriter Company was involved in a lawsuit in 
connection with their advertising the sale of rebuilt typewriters. It 
was claimed that these rebuilt machines were as good as new in so far 
as life and service were concerned. The court ruled that this implied 
the same warranty that a new machine carried. © 


Canadian Penalty 
This is dealt with in the Criminal Code as follows: 


“Every person who publishes, or causes to be published, any 
advertisement for either indirectly or directly promoting the sale or dis- 
posal of any real or personal, movable or unmovable property, or any 
interest therein, which contains any statement purporting to be one of 
fact which is untrue, deceptive or misleading, shall be liable upon sum- 
mary conviction to a fine not exceeding two hundred dollars or to six 
months imprisonment, or to both fine and imprisonment. Provided that 
any newspaper publishing any such advertisement accepted in good faith 
in the ordinary course of its business shall not be subject to the pro- 
visions of this subsection. Provided further, that in any prosecution 
under this subsection the case may be dismissed if it be established to 
the satisfaction of the court upon proper evidence that the accused acted 
in good faith.” 


Publication of False Advertisement 

An explanatory case along this line presented the following situ- 
ation:* Mr. Jakeman advertised that he had pigs for sale at a certain 
price and of a certain grade when in reality he had no pigs in his pos- 
session nor did he have any option on the purchase of any pigs. Action 
was brought in an indictment of false pretences. It was held that the 
defendant was carrying on a genuine and legitimate business, his adver- 
tising was not false as it was his custom to have the deliveries of his 
sales made direct by the breeders. In his address to the jury the judge 
stated that “if it were open to the jury to find that if the advertisement 
meant that he was ready to supply pigs of the description advertised, 
although not in his possession or control, the practical withdrawal of 
that view by the jury would be ground for quashing the conviction.” The 
jury followed the advice of the judge and the case was dismissed. 


1Crankshaw, p. 494, section 2. 
“Rex vs. Jakeman 10, Cr. App. Rep. 38. 
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False Advertising 


The question always arises in connection with false and untrue 
advertising whether or not the intention of the advertiser was to deceive. 
Quite obviously it could not be held to be a criminal offence if informa- 
tion were published, circulated, or disseminated by an advertiser in an 
advertisement if he had no knowledge of its falsity and had no intention 


to deceive. 


The status of “puffing” immediately follows. Puffing seems to have 
been considered legitimate and ethical. Some distinction must be drawn 
between a comparative and superlative truth and a plain, untarnished 


lie. 


Two Types of Falsity 


There are therefore two types of false advertisement: those that 
are made with knowledge of the falsity with an intention to deceive, and 
those made in good faith. Before any action could be taken it would 
be necessary to prove the deception of the advertisement finally and 


positively. 


What constitutes deception? In a case in Washington fraud was 
claimed in the following advertisement in connection with the sale of 


pianos :! 


“WERE $400.00, NOW $200.00” 


It was claimed by the buyer that the advertisement meant that the 
pianos were being sold at 50% of their value. The ruling was that it 
could not be inferred from the advertisement that the market price had 
previously been $400 and that it was reduced to $200.00. 


Postal Laws 


Our postal laws allow that department to say what shall and what 
shall not be carried in the mails. It could quite possibly exclude from 
the mails any matters which might be deemed detrimental to the 


consumer. 


Puffing of Dealers 


Advertisers are very jealous of their right in their advertising to 
“puff” or exaggerate. False advertising statutes in Canada and in the 
United States tend to eliminate this type of advertising appeal. 


1State vs. Massey, Washington 163, Pac. 7. 
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Distinctions 
In this regard there will always be a distinction between affirmation 
of facts and the expression of personal opinion. The advertiser may 
exaggerate in his statements without fear of illegality because he can 


claim that these statements are his personal opinion. However, where the 
opinion is obviously false and the advertiser knows that it is false he is 
liable. 

The expertness of the opinion or the motives of the advertiser do 
not enter into consideration. The only requisites are that the opinion 
must be honestly conceived and honestly expressed. 

Commendation, exaggerated opinion, laudation and puffing cannot 
be used as excuses for false statements and untrue advertisements. 


Pure Food Laws 


False statements as to the curative effects of drugs and false state- 
ments concerning foods of all descriptions are criminal offences and those 
found guilty are liable to conviction and imprisonment. Drug regula- 
tions are limited and apply only to misleading statements that appear 
on labels or on the cartons or boxes in which the article is contained. 


The Criminal Code of Canada states:! “Everyone is guilty of an 
indictable offence and liable to one year’s imprisonment who knowingly 
and wilfully exposes for sale, or has in his possession with the intent 
to sell, for human food, articles which he knows to be unfit for human 
food. Everyone who is convicted of this offence after a previous convic- 
tion for the same crime shall be liable to two years imprisonment.” 


If a butcher buys a cow that he knows to be diseased, slaughters it 
and prepares the carcass for consumption he is criminally liable despite 
the fact that he has not as yet offered it for sale.’ 


A fruit broker sold walnuts to a retailer on the condition that the 
jatter “destroy the unsound portion before offering them for sale to the 
public.” The dealer found the bulk of the nuts to be bad and reported 
the case to the sanitary inspector. The broker was indicted and con- 
victed. He appealed and the Court for Crown Cases Reserved quashed 
the conviction on the grounds “that there had been no sale or exposure 
for sale by the retail dealer and that it had not been shown that the 


'1Crankshaw, p. 208. 
“England, Mallinson vs. Carr. 
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nuts had been purchased from the defendant by the retailer for the food 
of man.”? 

In another case a purchase of meat was made. The next day it was 
inspected by an inspector and condemned. The butcher was convicted 
under the PUBLIC HEALTH LAW (LON™ON) but the conviction was 
quashed on the grounds that “the state authorized a conviction for sell- 
ing meat when at once found upon examination to be unsound, but not, 
as in this case, when only found to be bad on the day after it was sold, 
and in hot weather in the month of July.’ 


Radio 

The basic principles of advertising were radically changed with the 
advent of radio. Before radio, the appeal in advertising was made to 
the eye. Radio advertising appeals to the ear. Layout and illustration 
have been replaced by showmanship, entertainment and big names. 
The legal problems facing radio, then, are closely allied with those of 
journalism and the theatre. In addition, communication laws are 
involved. 


Government Supervision 

Radio in Canada is controlled by the Canadian Broadcasting Cor- 
poration which replaced the Canadian Radio Broadcasting Commission 
in November, 1936, when it took over all assets, liabilities and functions 
of the Commission. It is a public corporation directed by an unsalaried 
Board of nine Governors, appointed by the Governor-in-Council for three 
vears. It is managed by a general manager and:an assistant general 
manager as chief executives. The Board is responsible to Parliament 
through the Minister of Transport. 

There has been a great deal of criticism of the Corporation on the 
part of Canadian listeners, who feel that the facilities of the corporation 
are just a pipe line for American advertisers. The increase in Sunday 
Commercial Broadcasting in the United States has already aroused a 
storm of protest. 

License Fee 

The amount of the license fee is controlled by the Department of 
Transport. These fees total in the neighborhood of $2,000,000 yearly 
and form the bulk of the revenue received by the Corporation. 


1England, Rex vs. Dennis, 1894. 
“Billing vs. Preble, 45, W. R. 101. 
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Advertising Regulations 

When the Radio Commission was established in 1933 Sir Hector 
Charlesworth reduced the advertising content of each program to a 
maximum of 5% of the total time of each broadcast. When the Canadian 
Broadcasting Corporation came into being this was increased to 10%. 
It was claimed that financial need necessitated this increase in the com- 
mercial time allowed. In the annual report of the Corporation the fol- 
lowing passage appeared: 


“To keep advertising on all Canadian stations within reasonable 
limits from a listener’s point of view, the regulations limit the advertis- 
ing content of any program to 10% of the program period, forbid the 
mention of the prices of goods or services, and limit ‘spot’ announce- 
ments to two minutes for each broadcasting hour except on Sunday and 
between 7.30 p.m. and 11.00 p.m. on week days, when they may not be 
broadcast at all. These regulations were approved as fair by publishers 
and station owners and have received the approbation of the public as 
a whole.” 


Patent Medicines, Wine and Beer 

Restrictions are placed on the advertising of these commodities.’ 
“Patent Medicine advertising must be approved by the Department of 
Pensions and National Health. The advertising of spirituous liquors is 
entirely forbidden. The advertising of wine and beer is prohibited ir 
the provinces where it is legally barred from other media.” This clause 
means that private stations in Quebec may advertise beer and wine but 
that these programs cannot be carried over the National Network. 


Procedure in Applications for Licenses* 

“As trustee of the national interest in broadcasting, the Corporation 
is required by the Act to consider all applications for new licenses, in- 
crease in power, change in channel and location, and similar matters. All 
such applications are first sifted by a joint technical committee consist- 
ing of experts of the Corporation and of the Department of Transport. 
They are then considered by the Corporation in relation to public policy 
and the plan for national coverage. Recommendations are then made 
to the Minister of Transport to grant the license.” 


1Canadian Broadcasting Corporation Annual Report, 1938. 
“Canadian Broadcasting Corporation Annual Report, 1938. 
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Liability in Radio 

Broadcasting station owners and networks, like newspaper and 
periodical publishers, may be liable for libelous statements made in 
advertising announcements. This liability includes the owner, announcer, 
editor, and advertiser. The following situation occurred in 1937:' Al 
Jolson was interviewing Sam Park, the new Open Golf Champion. Park 
was asked where he was employed and stated that he was the club 
professional at the course maintained by the Summit Hotel at Union- 
town, Pa. Jolson remarked: “That’s a rotten hotel.” The Summit 
Hotel sued for damages and recovered from Jolson’s sponsors on the 
grounds that it had lost business and prestige because of the remark. 
The judge who gave the decision stated: 

“The position of the Radio Company is analagous to that of a news- 
paper. In other words, the Company is responsible for what is broad- 
cast. This applies to programs for which the company engages the 
entertainment as well as for commercial broadcasts.” 

The case is being carried to the Supreme Court of the United States 
to establish precedents for determining where responsibility lies for 
slander in the field of radio. 


False Advertising 


The Canadian Broadcasting Corporation can control false advertis- 
ing in that it considers the conduct of a station in determining whether 
or not it will renew the broadcasting license. 


Copyright Infringement 

The Canadian Copyright Act gives a copyright owner exclusive 
right and control over the use of the work. If, for example, a musical 
work is publicly performed for a profit, without the permission of the 
owner, there is an infringement. The profit includes the wages of the 
entertainers who are performing for a fee, the fee to the station, and 
also the indirect profit that will accrue to the sponsor as a result of the 
advertising. The mere announcement of the name and business of the 
sponsor constitutes a profit. 

Nearly every radio advertisement is accompanied by some entertain- 
ment that is copyrighted, whether it is musical, dramatical or otherwise. 

Re-broadcasting may constitute an infringement in the case of small 
stations, restaurants, dance halls, hotels, etc. 


1Printer’s Ink, February 9, 1939. 





THE CASE FOR EDUCATIONAL WORK AMONG 


RETAILERS BY MANUFACTURERS 


JACK A. WRIGHT 


Epitor’s NOTE: This article was taken from Mr. Wright's thesis of the same name. 


EW manufacturers sel] their product directly to the consumer, and, 
in most instances, the product passes through the hands of several 
middlemen in the marketing process. Thus the manufacturer has very 
little knowledge of how the retail salesperson completes the final step in 
the distribution of his product to consumers. 
This study was undertaken with the object of determining the 
extent of knowledge possessed by retail clerks about their merchandise. 
Eight types of consumer products sold through widely varying out- 
lets were selected. These included :1 


1, 


9 


“Acme” chesterfield suites, manufactured by the Acme Furni- 
ture Company, in Stratford. 

“Evergreen” canned goods, manufactured by the Evergreen 
Canners Ltd., Hamilton, Ontario. 

“White” shirts, a product of the White Shirt Company, Kitch- 
ener, Ontario. 

The higher priced folding tables, manufactured by the Strong 
Furniture Company, London, Ontario. 

“Briteshine” mirrors, manufactured by the Crescent Glass Com- 
pany, in an Ontario city. 

“Leon” shoes, a product of the Leon Shoe Company in an Ontario 
city. 

“Nonskid” tires, a product of the Nonskid Tire and Rubber 
Company of Canada Ltd. 

Two cameras, the “Six-20" and the “Six-20 Junior,” products 
of the Child Camera Company Ltd. 


From each of these companies a list of the outstanding features of 
their respective products was obtained. These features were those points 
which the manufacturers believed that retailers should stress in selling 
the products. 

An attempt was made to determine: 


1. 


1 Fictitious names are used throughout the study. 





Whether the salespeople who sold these products in retail outlets 
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used, in their selling work, the points of superiority indicated by 
the manufacturers. 

2. Whether these salespeople knew about the points of superiority 

indicated by the manufacturers. 

Approximately one hundred and twenty-five personal interviews 
were made in retail stores located in various towns and cities in Western 
Ontario. No standard form of interview was used, but in most instances 
the interviewer posed as a prospective purchaser for the product. 
Ample time was given for the sales clerk to use voluntarily as selling 
arguments the points suggested by the manufacturer. If this informa- 
tion was not given, leading questions were frequently asked in an 
attempt to learn whether or not the clerk knew of these points of 
superiority. 


The sample is possibly not large enough to justify drawing con- 
clusions on any one product, but it is believed that the sample was 
adequate to justify general conclusions as to the knowledge or lack of 
knowledge possessed and displayed by retail clerks about the products 
they sell. 


EVERGREEN CANNED GOODS 


The Evergreen Canners selected the following two points which 
they believed all grocers should know: 

1. All tins with “Evergreen” labels have been treated with lacquer 
so that the contents may be left in the tins for several hours after they 
have been opened. This feature is important since leaving the contents 
in tins without this treatment may cause ptomaine poisoning to the user. 
If all retailers knew this fact, it is believed that they would feel safe in 
“pushing” Evergreen products. By mentioning this point to the cus- 
tomers, they would be more likely to specify Evergreen products when 
buying canned goods. When a customer asked for a tin of peas (not 
specifying the brand) the grocer would select “Evergreen” peas because 
he would know that the Evergreen Canners were one step ahead of many 
of the other companies in trying to protect the general public. Another 
advantage is that any foods with acid in them are prevented from react- 
ing with and eating through the tin no matter how long the tin is kept. 

2. All “Evergreen” Infants’ Vegetables and Soups have seasoning 
added, the Evergreen Canners being the only company which prepares 
its infants’ foods in this manner. It is believed by the company that 








THE CASE FOR EDUCATIONAL WORK AMONG 187 
RETAILERS BY MANUFACTURERS 


infants require and like a certain amount of seasoning. It also aids the 
mothers in preparing the food for the children.* 


PROCEDURE 


In the survey, the interviewer would enter a store* and would pro- 
ceed somewhat as follows: 


Interviewer: “I would like a tin of ‘Evergreen’ peas (or corn).” 
After the clerk had returned with the peas, the following question 
would be asked: 

Interviewer: “Someone told me the other day that Evergreen 
canned goods are being treated so that the contents do not have to be 
removed as soon as the tin has been opened. Is that correct?” 


RESULTS 

In reply to the question, twenty-five of thirty grocers admitted they 
did not know. The other five said that they had heard about it, but only 
two actually said that it was safe to leave the contents in the tin after 
it had been opened. These grocers were located in various sections of 
London, St. Thomas, Aylmer, Port Burwell, Ingersoll, Woodstock, St. 


2 The Evergreen Canners depend to a great degree upon national consumer advertis- 
ing to create a demand for their products rather than upon any retail educa- 
tional work. The company does, however, send missionary salesmen to call on 
the grocers. These men distribute display materials, attempt to adjust any 
complaints, and also take orders, which orders are turned over to wholesale 
grocers. Some advertising to the trade is done in the Canadian Grocer. 

3 The grocery stores were classified into four classes, namely: 

Class A. Stores giving courteous and intelligent service and catering for the 
most part to the upper purchasing power group. 

Class B. Efficiently managed stores catering to a clientele, the majority of whom 
are people of moderate means and at least ordinary intelligence. 

Class C. Slipshod stores doing business for the most part with slipshod people. 

Class D. Stores in foreign districts. 

In classifying the stores, three things were considered: 

1. The district in which the store was located. 

2. The appearance of the store itself. 

8. The manner in which the interviewer was treated by the clerks when he 
was making his purchases. 

The number of interviews made in each class was as follows: 

Class A— 5 
Class B—12 
Class C— 8 
Class D— 5 , 

The reason for the varying number of interviews in each class was because it 

was believed that the proportion interviewed in each class, to the total number 

interviewed, was approximately the same as the proportion of each class to all 
grocery stores. 
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Marys, Stratford, Kitchener and Guelph. Several chain stores were 
included in this survey. Of the five people that knew about the treat- 
ment of Evergreen tins, one was Class A, and four were Class B.+ 


INFANTS’ FOODS 

After ascertaining whether or not the clerk knew about the peas 
or corn or whatever Evergreen product was asked for, the clerk was 
asked for some infants’ vegetables in the following manner: 

Interviewer: “I was told to get a tin of infant’s spinach. I have 
forgotten the brand name but it is the one that has seasoning added.” 

Of the thirty grocers, not one knew that Evergreen infant’s food 
was the only brand with seasoning added. In five cases, the clerk said 
that Heintz was the one. The Heintz tin has “No seasoning added” 
printed on the label. 


CRESCENT MIRRORS 

The Crescent Glass Company believed that three features should 
be known and stressed by the retailers in selling “Briteshine” mirrors. 

1. The copper back. This is an exclusive patented feature of the 
company. It is on all “Briteshine” mirrors and is the best means of 
keeping moisture from reacting with the silver on the back of the 
mirror. As soon as the moisture reacts with the silver a cloudiness 
appears in the mirror. It is believed that very few people have not seen 
at least one mirror with this cloudiness, and therefore such a feature 
certainly should be used by the retailers handling “Briteshine” mirrors. 


2. The block polish. While not quite as useful a “talking point” as 
the copper back, the company believes that its system of polishing the 
mirrors is the best. 

8. The Crescent Glass Company also believes that the designs of 
their mirrors are the very best.* 

In making this survey, both furniture and hardware stores were 
considered. 


4 See footnote (3) on page 187. 

5 The Crescent Glass Company sends a small amount of descriptive material to its 
dealers. Attractive catalogues are sent to the larger stores. The job of explain- 
ing the important features of “Briteshine” mirrors is left with the company’s 
salesmen. These features are often not mentioned by the salesmen unless the 
dealer asks about them. 
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FURNITURE STORES 

Retailers in London, Ingersoll, Woodstock, St. Thomas, St. Marys, 
Stratford, Kitchener and Guelph were interviewed. 

The method of obtaining the information in the furniture stores 
was as follows: 

Interviewer: “I am looking for a mirror for my mother — some- 
thing that would be nice over a chesterfield.” 

The interviewer would then be shown several mirrors and the clerk 
was allowed to mention any points about any mirrors. In many of the 
stores, a reduction in price was the only feature brought out. 

The interviewer would finally select a “Briteshine” mirror and the 
following questions would be asked: 

Interviewer: “Have you ever had any experience with mirrors 
going cloudy?” This was an effort to get the clerk to stress the copper 
back. If he did not mention the copper back, the interviewer would ask: 

“I understand some mirror companies are introducing a copper 
back. Have you any of those mirrors in stock?” 

If the clerk said that he had, the interviewer would then ask: 
“What is the purpose or advantage of this type of back? Is this type of 
back exclusive to any one company?” 

It is believed that the answers received from these questions were 
sufficient evidence on which to base conclusions as to whether or not 
the clerk knew the purpose of the copper back, and that it was exclusive 
to the Crescent Glass Company. 

After the interviewer had satisfied himself as to the amount of 
knowledge that the clerk had, he would say: 

“My mother’s birthday isn’t for two weeks yet. I'll try to secure 
enough money to buy that large mirror. If I do, Tll be back in a 
few days.” 


RESULTS 

Of the twenty furniture store clerks interviewed, only two men- 
tioned the copper back before they were asked about it. These two 
mentioned it early in the interview and stressed its purpose. The writer 
was given the impression that these clerks thought it very important. 
Seven additional retailers knew about the copper back but only four of 
them knew its purpose. Three of them did not know that all Briteshine 
mirrors had the copper back. Two of these three did not know that the 
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copper back was exclusive to the Crescent Glass Company. The remain- 
ing eleven clerks did not know about the copper back at all. A better 
idea of these results might be obtained from the following summary: 


1. Mentioned copper back before being asked 2 
2. Knew about copper back after being asked 7 
3. Knew purpose of copper back 6 
4. Knew copper back was exclusive to the Crescent Glass 
Company 3 
5. No knowledge of copper back 11 


None of the clerks mentioned the block polish and none thought that 
the Crescent Glass Company’s designs were better than those of any 
other company. 


HARDWARE STORES 


Twelve hardware store clerks were approached. The interviewer, 
in this instance, was also looking for a present for his mother. None of 
the stores interviewed had wall mirrors and none stressed the copper 
back on the table mirrors, before they were asked. Then, only two knew 
of the copper back. Very poor stocks were found in the stores and it 
was easy to find an excuse for not buying. 


“SIX-20” CAMERAS 


In reply to a request for the points which they felt outstanding 
about their cameras, the Child Camera Company listed the following 
for the “Six-20” with Diway lens. 


1. Solid construction. 

2. Simplicity of operation. 

3. Reasonably priced ($3.50). 

4. The Diway lens has a focusing adjustment whereby the front 
element can be swung to one side to permit focusing on objects 
from five feet to ten feet from the camera. This extra element 
also serves to keep dust out of the shutter. 

5. The finders are of the brilliant, reflecting type rather than the 

ground glass type. This improved finder gives a clearer and 

brighter image of the object to be photographed. The finder is 

also much larger than on most other similar models. 
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6. The cost of operation, that is, the cost of films and of developing 
and printing is very reasonable. 


Thirteen druggists in London, St. Thomas, Kitchener, St. Catharines 
and Hamilton were interviewed on this camera. The interviewer, who 
was an amateur photographer with considerable technical knowledge, 
was looking for a birthday present for his twelve-year-old nephew. In 
the following table, in which the results are tabulated, the numbers used 
under the name of the city refer to the dealers who were interviewed. 
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6. Cost of operation x x 222. 220 


The druggists in Kitchener and St. Thomas seemed to do a much 
better selling job than those in London. It may be noted, however, that 
only two of the thirteen druggists mentioned the six points, four men- 
tioned five, three mentioned four, two mentioned three, and two men- 
tioned only one point. 


Very few of the points were brought up by the druggists until they 
were questioned about the particular features. It is very probable that 
a person who knows very little about cameras would not have obtained 
as much information. The first three points were the ones that were 
most likely to be mentioned. It is believed, however, that even though 
the purchaser knew nothing about the last three points, he would feel 
better satisfied if these points were explained to him. For instance, the 
type of finders on this camera is found on no other box camera. Know- 
6 The Child Camera Company distributes a large number of booklets to its dealers, 

which it is hoped will be handed to customers. The task of explaining the 

important features of the different models is left largely to the company’s sales- 


men. A magazine announcing and describing new products is published at 
certain intervals and sent to dealers. 
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ing this point, the purchaser would feel that he was getting a feature 
of the more expensive cameras. If more points are mentioned, the 
purchaser is more satisfied that he is getting good value for his money. 


B. “SIX-20 JUNIOR” CAMERA 


The Child Camera Company stressed the following points for its 
“Six-20 Junior” folding camera. 
1. Reasonably priced ($14.50). 
2. Low cost of operation. 
38. Self-erecting front. 
4. Well made shutter. 
5. Appearance. 
6. Lens—This is considered by the company to be outstanding in 
a camera in this price group. It widens the picture taking scope 
of the owner because it is fast enough (or allows sufficient light 
to enter) to take pictures on extremely dull days, or in the 
house, with a short exposure of 1/25 of a second. 
7. Eye-level view finder. 
The interviewer was considering the possibility of purchasing a 
more expensive camera for an older nephew, in this instance. The same 
thirteen druggists were interviewed and the results were as follows: 
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The results were practically the same as in the former case. The 
five London druggists had far less knowledge than those in Kitchener, 
St. Thomas, St. Catharines and Hamilton. Again it is believed that a 
purchaser not possessing as much knowledge about the cameras as the 
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interviewer would not have secured as much information. Features 1, 
5 and 6 are the most likely to be mentioned to a purchaser knowing very 
little about cameras. 


“NONSKID” TIRES 

The Nonskid Tire Company named six features: 

1. The name “Nonskid.”” The company believes that it has a repu- 
tation for building quality products. The dealer should point this fact 
out to the customer. 

2. The exclusive “Nonskid” manufacturing process. In this pro- 
cess the threads in the casing are coated with rubber which prevents 
them from rubbing together and creating heat when the tire is rotating 
on a car. Friction is one of the outstanding causes of “blow-outs.” This 
process is exclusive to “Nonskid” tires. 

3. “Nonskid” tires have two extra plies underneath the tread which 
do not completely surround the tire. These extra plies give added 
strength to the tire where it receives the most wear. 

4. Nonskid tread. The construction of the tread is such that a 
minimum of side skidding occurs when the car turns a corner at high 
speed. The tread construction also tends to grip the ground when the 
brakes are applied. 

5. Sturdy construction throughout the whole tire. The company 
takes great care in constructing all sections of the tire. 

6. Guarantee. The lowest priced tire is guaranteed for nine months 
against faulty construction, and the two more expensive tires are guar- 
anteed for twelve months. If the tire has not been abused by the owner, 
the company will replace it. In case of a replacement, the tire will be 
replaced at a cost to the tire owner equal to the expired period of his 
guarantee. For example, a tire which had cost $12.00 and which was 
guaranteed for twelve months, would be replaced at the end of two 
months for $2.00, at the end of six months for $6.00, and so on until 
the end of the twelve-month period.* 


7 The Nonskid Tire Company sends literature and display materials to their dealers. 
Meetings are held periodically in the larger centres and dealers in the district 
are invited to attend. Problems of interest to the dealers are discussed and 
every effort is made to give them a better understanding of the construction of 
“Nonskid” tires. The larger dealers are taken to the plant where they can see 
tires being made. The company also advertises extensively to the consumer in 
magazines, newspapers, and posters. 
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PROCEDURE 

The interviewer in this survey was considering buying a new tire 
for his car. The dealers were told that he knew nothing about the tires 
of the various companies, but was going to buy the tire which seemed 
to have the most advantages. If he could be convinced that “Nonskid” 
tires were the best, he would buy one. 

In spite of these remarks at the beginning of the interview, most 
of the dealers mentioned the price first. The dealers were allowed to 
mention any features before they were questioned about specific points. 
Interviews were made in London, St. Thomas, Ingersoll, Woodstock, 
Stratford, Kitchener, and Port Burwell. 


RESULTS 

Of the twelve retailers interviewed, only three mentioned the point 
regarding the “Nonskid’”’ name. Two mentioned the exclusive manufac- 
turing process without being asked, and five others did not know about 
it at all. 

The ‘two extra plies were mentioned by only three dealers without 
being asked, four knew about it when asked, and five did not know 
anything about it. In asking about the point, the interviewer would say 
that he understood that there were two extra plies beneath the tread. 
He then would ask whether or not this was correct. 

Not a single person mentioned the nonskid tread design before 
being asked. Two were asked and knew about it. None of the others 
were asked. 

Not one of the twelve dealers mentioned the sturdy construction 
throughout, and none were asked about it. 

Four mentioned the guarantee without being asked, eight knew 
about it after being asked, but two gave the wrong length of the 
guarantees. 

The dealers interviewed were divided into three groups. The groups 
and the number interviewed in each group were as follows: 


Tire shops 4 
Garages 4 
Service stations 4 


The tire shop clerks appeared to be very well informed, and gave 
most of the points without being asked. The garage men had to be 
questioned to get the information. The service station attendants gave 
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hardly any points and knew very little about the features even after 
being asked. 


STRONG FOLDING TABLES 

The Strong Furniture Company stressed the following features of 
all their better tables: ; 

1. There is a wooden block between the top of each leg and the 
frame of the table. Inside each block is a coil spring which maintains a 
tension on the leg and prevents the table from becoming unsteady. This 
certainly should be stressed when selling a table because almost every 
purchaser of a card table has at some time had experience with an 
unsteady table. 


2. A second feature is the patented brace between the frame of the 
table and the leg. This brace automatically fastens itself when the leg 
is lowered. The advantage of such a feature is that the leg cannot be 
dislodged by striking it. On many tables, a person’s foot may dislodge 
the table leg causing the table to fall over. 

3. The wooden diagonal braces on the lower side of the table are 
connected to the sides of the table by steel corner braces. This arrange- 


'ment gives added strength to the table.§ 


Ten furniture clerks were interviewed regarding the Strong folding 
tables. The interviews were conducted somewhat as follows: 

Interviewer: “I am looking for a birthday present for my mother. 
A card table perhaps.” 

The clerk would then show the interviewer some card tables and. 
was allowed to mention any features about them. 

Interviewer: “I want a table that will not become unsteady and 
‘shaky’ after it has been used a few times.- We have a table now, on 
which the legs are so loose that whenever we use it we are afraid it 
will collapse.” ; 

This remark was an attenipt to get the clerk to mention the 
8 The Strong Furniture Company does scarcely any educational work with its 

dealers. The company sells through commission salesmen who also handle 

several other lines. The amount of time spent by them in explaining the 
features of “Strong” tables to the retailers is very limited. The company does 
sometimes place-a leaflet in the envelope with a customer’s invoice. This pro- 
cedure is faulty because the only time a customer gets any information from 
the company is after he has bought a table. The president of the firm never 


calls on the dealers. There is scarcely any connection between the company 
and its dealers. 
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patented “spring-in-block” feature of the Strong table. Not one of the 
ten retailers mentioned this feature after the above remark. 

Interviewer: “Someone told me the other day that Strong tables 
had a coil spring in the block at the top of each leg.” 

Of course all the clerks could see the block, but not one of them 
knew of the coil spring which is hidden from view. 

The patented brace was mentioned by only six of the retailers. The 
other four did not mention it until some interest was shown by the inter- 
viewer, quite late in the interview. 

Only five clerks mentioned the third feature. These clerks turned 
the table over, so that the interviewer might inspect this construction. 
The other five clerks did not draw the interviewer’s attention to this 
feature at all. 

The interviewer is quite certain that if no leading remarks had 
been made, fewer of the clerks would have mentioned any of these 
features. The results of this survey seem to show a decided lack of 
knowledge regarding Strong card tables. 


“ACME” FURNITURE 

The Acme Furniture Company stressed approximately eighteen 
points about their chesterfield suites. These points are set down in a 
booklet which is sent to all furniture dealers selling Acme furniture. 
The contents of this booklet is summarized in the following paragraphs. 


A. Hardwood Frames. 

1. Acme-made frames are of hardwood (oak or birch) 
which is carefully selected sound stock, free from defects. No 
soft lumber is ever substituted. 

2. All the lumber is thoroughly air and kiln-dried to 
remove all but a small percentage of moisture, thus preventing 
expansion and contraction of the finished frame. Kiln drying is 
essential in the preparation of good lumber used for furniture. 

3. All Acme-made frames are strongly cross-braced and 
corner-blocked and all joints are securely glued and doweled 

4. The main frame corner blocks are glued and screwed 
in place (not nailed as in ordinary upholstered furniture). 


B. Acme Guaranteed Spring Steel Understructure. 

1. The Acme aill-spring steel under-construction will not 
sag nor let down. It is permanent, noiseless, and there is no 
cloth or webbing to tear loose from the frame and need replac- 
ing after a few years’ use. 
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2. The springs are of the best high tempered Premier 
spring wire. They have been scientifically developed so as to 
obtain the greatest ‘resiliency without sacrificing the wearing 
qualities. 

3. The seat springs rest upon and interlock with the steel 
crossbars at their intersections. Thus they are held firmly 
upright and cannot buckle nor get out of alignment. The seat 
will not lose its shape. 

4. At the top, helical coil springs permanently interlock 
the seat springs in place. This permanent interlocking retains 
the uniform contour of the surface and keeps the furniture 
looking new. This new construction is a great improvement 
over the ordinary old-style twine tying. 

5. Heavy wire is used in the springs and turned into a 
wide bevel with the correct number of coils in the height of 
the spiral. A narrow barrel spring does not require so much 
wire, but it will buckle and will not stand up. 

6. Acme springs are guaranteed. 

7. In a spring correctly made, the upward turn of the 
spiral should not be too steep, and the circle should gradually 
be enlarged so that the spring can be completely compressed. 
Acme-made springs are built to these specifications. 

8. In Acme furniture many more springs are used than 
in ordinary sofas and chairs. If there are not enough springs 
used there will be a larger space between springs in which case 
the sheeting or burlap used over the springs will bag and the 
filling material will pack between the springs thus allowing the 
top of the spring to be felt through the upholstering cover in a 
very short time. 


C. Sheeting or Burlap Over Springs. 

Sheeting and burlap are obtainable in any weight desired 
—the lighter the grade the cheaper the cost per yard. If too 
light, it will soon tear or pull apart and allow the springs to 
come through the filling and covering. The Acme Company 
uses nothing lighter in sheeting than a grade running two and 
one-half yards to the pound, forty inches wide; or in burlap, 
nothing lighter than ten ounces, over the upholstering springs. 
On some chesterfields very light materials or, in some cases, 
second hand fabrics are used. This is not so with Acme-made 
furniture. 


D. Acme Cushions 
Acme-made cushions are filled with closely assembled, fine 
wire springs of exceptional strength and quality, made of 
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specially drawn carbon wire. The springs are of patented 
construction and are far superior to the separate spring unit 
construction ordinarily used. The coils are interlocked with 
fine spiral woven springs in a manner to obtain individual 
spring action. The springs cannot tip over or come loose and 
punch holes through the covering. This construction assures 
a cushion of remarkable comfort that will hold its shape and 
not become unsightly. 


The springs are covered with heavy layers of clean, white 
felted cotton and compressed into the covering by a special 
machine. 


E. Filling Materials. 

1. The filling in Acme-made furniture is always of the 
best grade of African Palm Fibre, or high-grade Louisiana tree 
moss, heavily padded with clean, white felted cotton. All filler 
is new—rec!aimed moss and hair is never used. 


2. All covering material must pass a succession of rigid 
tests before acceptance, and every inch of fabric is inspected 
through powerful lights for defects in materials and work- 
manship. 


3. All mohair fabrics are chemically treated to prevent 
damage by moths. 


The Acme company allow only one store in each com- 
munity to sell their furniture. Consequently it was possible to 
interview only a limited number of retailers. From the results 
obtained, it is believed that ten interviews was a sufficient 
number from which to draw certain conclusions.” 


The results were much better from retailers selling Acme furniture 


exclusively than from retailers selling other furniture as well. 


9 This company emphasizes dealer education more than any other company inter- 


viewed. They attempt to have at least one clerk from each store go through 
the plant every year. The salesmen are encouraged to spend considerable time 
talking with the retailers about the products, and the company also sends 
booklets to its dealers. They are written in a very interesting and easily read 
manner. It contains numerous illustrations which aid the reader in under- 
standing the construction of Acme products. The purpose of these booklets, in 
the company’s own words, is as follows: “In this booklet, we are giving you 
the story of Acme Furniture, how it is made, how successful salesmen sell it, 
and a few pointers about the man who built the business until it has become 
the largest company in the world making upholstered living room furniture.” 
Such a booklet creates an interest in the product and makes the clerk feel that 
he is connected with a very large company which sells the finest living room 
furniture in the world. The company also sends, to the larger stores, chairs 
which are finished in such a way as to show the inner construction. These 
chairs help the clerks to understand the Acme construction, and also aid them in 
explaining the construction to customers. 
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PROCEDURE 
The interviews were conducted in the following manner: 
Interviewer: “My brother and I are going to buy a new chester- 
field suite for my mother. We cannot afford the most expensive suite, 
but on the other hand we do not want anything too cheap.” 


The seven clerks in the stores which were selling Acme furniture 
exclusively all mentioned over six of the points without being questioned. 
Tnese clerks were also able to answer any further questions regarding 
Acme construction. 

The clerks in stores not selling Acme furniture exclusively only 
mentioned one or two points before being asked. They were able to 
answer further questions about Acme furniture, but did not answer quite 
so well as the clerks in the other stores. 


“LEON” SHOES 

The Leon Shoe Company stressed the following points: 

1. Fine Workmanship. The majority of the company’s workmen 
have been with it for a long time and consequently understand the work. 
Every workman inspects the work as he receives it. A worker is 
responsible for all defects in any material of which he is in charge, even 
though he did not actually cause the defects. Therefore every worker 
inspects the materials very carefully as he receives them. All stitching 
is even. 

2. Fitting Qualities. The company believes that it has the very 
best lasts. These lasts result in excellent fitting qualities. 

3. Styles. The company believes that it is the style leader for 
men’s shoes in Canada. 

4. Materials. All leather is very carefully inspected before it is 
put into production. No leather is used that has any flaws or defects.!° 


PROCEDURE 

Ten retailers were interviewed, the interviews being conducted 
somewhat as follows: 

Interviewer: “I am looking for a pair of shoes for my father. He 
often has trouble with his shoes. I want to get a pair that will be neat, 
10 The Leon Company sends out leaflets to its dealers whenever a new type of shoe 


is brought out. Dealers are also encouraged to visit the plant and see the shoes 
being made. 
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and still give him the most comfort. I’ll get the size later; all I want 
today is to find out what shoe you would advise me to buy.” 

The interviewer would allow the clerk to show shoes in the various 
price lines and explain any advantages of each. 

As might be expected scarcely any of the points were mentioned 
until leading questions were asked. It is realized, of course, that better 
results might have been obtained had the interviewer been buying a 
pair of shoes for himself. 

An example of the questions asked is the following: 

Interviewer: “Do you think that the workmanship in Leon shoes 
is as good as in similar shoes?” 

After questioning the ten retailers, it was found that eight of 
them agreed with the points stressed by the Leon Company. The other 
two retailers were selling competitive lines, and did not think that 
Leon shoes were superior to other similarly priced lines. 


“WHITE” SHIRTS 

The White Shirt Company stressed two outstanding features about 
its shirts. 

1. The “White” collar has all the latest controls to make the collar 
neat when being worn. The company believes that there are four or 
five more operations in the manufacture of a White collar than in the 
manufacture of any other collar. “White” is recognized as the leader 
among collars. 

2. The “X” Process. This is a process of pre-shrinking. Shrinkage 
of the shirt material is eliminated to three-quarters of one per cent after 
this process. Now, a sleeve thirty-four inches long will never shrink 
more than one-quarter of an inch. Without this process a sleeve might 
shrink an inch or more. All “White” shirts are ““X-Processed.” There 
are several additional advantages of “‘X-Processing.” 

(a) A permanent fit is guaranteed. If the shirt fits the individual 

when it is bought, it will continue to do so. 

(b) It is not necessary to buy a size too large in order to have a 

proper fit after the shirt is washed. 

(c) Because the shirt will not shrink, the wearer will not be made 
uncomfortable by having to wear a shirt that has become too 
small. 
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(d) Since a shirt will not shrink, no extra strain will be placed on 
it, and therefore the shirt will wear longer.!1 


PROCEDURE 

Ten clothing retailers were interviewed. The interviewer did not 
pose as a prospective customer because it was believed to be impossible 
to conduct a successful interview in this manner without buying a shirt. 

The clerks were told that a study of the shirt industry was being 
made and they were asked for the outstanding features of the various 
shirts they were selling. 

None of the ten retailers thought that “White” shirts had any 
outstanding features compared to other leading brands. 

After being questioned specifically about ‘““White” collars, seven of 
the ten thought perhaps it was somewhat superior to the other collars. 
They all thought “X-Processing” to be an excellent feature, but did not 
think that it was any better than similar pre-shrinking processes. 


SUMMARY OF RESULTS 


The most striking result of the survey was the rather amazing 
degree of ignorance displayed by retail clerks in regard to “talking 
points” of the products they were selling. The most outstanding 
examples of this were with “Evergreen” Infants’ Food, and “Strong” 
Card Tables. 

These are extreme examples, but with the exception of one com- 
pany, the Acme Furniture Company, the clerks interviewed did not 
possess enough knowledge of their product to be really helpful to a 
customer. The clerks selling Acme products, however, in all cases had a 
considerable knowledge of the company’s product, and in most cases 
they knew the product thoroughly. 

The second result indicated by the study is that a manufacturer 
cannot depend upon consumer advertising to educate the retailer who 
sells his product. Six of the eight companies included in the survey 
advertise to consumers quite extensively. They are the Acme Furniture 
Company, Evergreen Canners Ltd., White Shirt Co., the Leon Shoe 
11 The White Company depends largely upon national consumer advertising to 

build up a demand for its products. The dealers are encouraged to go through 

the plant in Kitchener. The salesmen also attempt to get retailers to display 


“White” shirts in their windows to tie-in with the national advertising. The 
company also advertises in appropriate trade publications. 
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Company, Nonskid Tire and Rubber Co., and the Child Camera Co. 
With the exception of the Acme and Leon companies, adequate knowl- 
edge of the products was lacking among the clerks interviewed. The 
cause for the better showing of these two companies can be traced to 
causes other than advertising. These will be considered in full below. 
The most flagrant examples of the ineffectiveness of consumer advertis- 
ing in educating retail clerks are found in the cases of Nonskid Tires 
and White Shirts. For many years the Nonskid Company has been 
extensively advertising its manufacturing process and “extra ply” 
features to consumers through many media; yet of the twelve retailers 
interviewed, five knew nothing at all about these features. White Shirts 
have been extensively advertised, yet none of the ten retail clerks inter- 
viewed thought that White Shirts had any outstanding features com- 
pared to other brands in the same price class. 


A third result is that when a retailer handles no competing brands, 
the sales people seem to have much more knowledge of the product. The 
validity of this statement may well be questioned, since no attempt was 
made to get a representative sample of retailers selling only the one line. 

Such a situation was found with two of the products: Acme furni- 
ture and Leon shoes. 


In the seven furniture stores which sold Acme furniture exclusively, 
at least six of the features were mentioned by every retailer before any 
leading questions were asked; whereas in the stores handling com- 
peting brands, no more than two points were mentioned. 


Eight of the stores handling Leon products sold the company’s 
brands exclusively. Clerks in these stores showed a much greater 
knowledge of the company’s products than did those in the two stores 
handling competing brands. 

The fourth result was that where the manufacturer made a definite 
attempt to educate retailers and retail sales people about his products, 
better selling work resulted. Although no attempt was made to rank 
the eight companies by the amount of educational work they undertook, 
the results indicated that the amount of knowledge displayed by retail 
clerks varied almost directly with the amount of educational work that 
had been done. Thus the clerks selling the products of the Acme Com- 
pany, which carries on a comprehensive educational program among 
retailers, knew their products well, and did an excellent selling job. On 
the other hand the clerks selling products of the Strong Company, which 
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does practically no educational work, did a very poor selling job and 
displayed an almost entire lack of knowledge of the superiorities of the 
product. 


Several of the companies encouraged retail clerks to visit their 
factories in order to see the actual manufacture of the products. Another 
approach to educational work was for a company to encourage its sales- 
men to spend considerable time in explaining the features of the product 
to retail clerks. Both of these policies seemed to have beneficial effects 
in increasing the knowledge of the clerks selling those products. 


The Acme Furniture Co., the Nonskid Tire and Rubber Co., and 
the Leon Co. all use some of these methods, and it is believed that the 
relatively high degree of knowledge shown by clerks selling these 
products may be attributed to this. 


SUMMARY AND CONCLUSIONS 

The general results of the study may be summarized as follows: 

1. Retail clerks, in general, have little knowledge of the products 
they sell. 

2. Consumer advertising cannot be relied on to increase the knowl- 
edge of the products on the part of the retail sales clerks. 

3. Better knowledge is shown in those stores which do not handle 
competing lines. 

4. Educational work by the manufacturers among retailers results 


in better selling work by retail sales people. 

The widespread lack of knowledge among retail sales people may 
be attributed to several causes. In the first place many manufacturers 
do not attempt to acquaint retail sales staffs with their products. 

Secondly, many retailers show little tendency to co-operate with 
the manufacturers. Some merchants have little selling ability and do 
not see the value to themselves of better knowledge of merchandise. 
Then, too, with products of low unit value such as canned vegetables, 
the merchant may feel that the sales job to be done is almost automatic, 
so that knowledge of the product is not necessary. 

A third cause for the situation is the rather low type of sales 
person employed in many stores. Many clerks are not interested in their 
jobs and do not particularly want to improve their selling ability. Such 
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clerks are primarily interested in the contents of their pay envelopes 
and thus do not respond to education by manufacturers. 


The method of paying sales clerks has some bearing on their desire 
to learn about their merchandise. Thus furniture salesmen are typically 
paid on a commission basis, and are consequently anxious for sales 
volume and put sales effort on the products which have a high unit 
value. This may account in part for the difference in results obtained 
for Acme furniture, Briteshine mirrors in furniture stores, and Strong 
card tables. These salesmen, because of their method of payment, were 
willing to spend time in learning the selling points for Acme furniture, 
whereas they were less willing to co-operate in learning about mirrors 
and card tables, since the latter have a relatively lower unit value and a 
consequently lower commission than have Acme products. 


ADVANTAGES OF EDUCATIONAL WORK 

Educational work is advantageous to the manufacturer, to the 
retailer, and to the consumer. For the manufacturer, the chief benefit 
comes through increased sales. Sales are likely to increase because the 
clerks can do a better selling job as their knowledge of the product 
increases. It also promotes better relations between the retailers and 
the manufacturer. Furthermore, it helps to give the manufacturer better 
satisfied customers because clerks can be of more assistance to the 
customer. This is, of course, also an advantage to the customer and to 
the retailer. 


From the retailers’ point of view, a further advantage is obtained 
in so far as customers’ confidence in the store is increased, which in 
turn causes the customers to return to the store for further purchases. 


CONSIDERATIONS IN ADOPTING AN 
EDUCATIONAL PROGRAM 

It should not be inferred that educational work is a “cure-all’’ for 
all weaknesses in retail selling, or that it is desirable or necessary in 
all cases. The advantages are greater in some cases than in others. In 
general, educational work is most effective where the sales task is 
relatively difficult. 




















